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Introduction

Historically, international human rights law was not effectively concep-
tualized or applied to address violations of women’s human rights.! Women
were also excluded from participating in the creation and early develop-
ment of international human rights law.? It was not until after the 1979
United Nations (UN) General Assembly’s adoption of the Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW),
the “broad-based, comprehensive document [that] places women’s rights at
the centre of international legal discoursel[,]” that women’s human rights fi-
nally emerged and were given force under international human rights law.?

The human right to health was also narrowly interpreted to exclude
women’s needs and experiences, and failed to address obstacles faced by
women in making decisions pertaining to health and obtaining health-
related services. In this context, reproductive health was relegated to the
fields of population and development, and notions of reproductive rights as
human rights were non-existent. The blatant exclusion of the pillars of re-
productive rights — the rights to reproductive health care and to reproduc-
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tive self-determination® - from the human rights framework was revealing
in that it exposed the biased lens with which human rights have tradition-
ally been interpreted. As a result, violations occurring to women every day
in the context of their families, the workplace and communities at-large
were left unexposed and disregarded as human rights violations.

A new paradigm emerged in the 1990s, however, during two UN World
Conferences held in Cairo and Beijing. Consensus documents that emerged
from these conferences placed women’s reproductive rights squarely within
the human rights framework, and deemed those rights logically inclusive
within the right to health.? This profound shift stemmed from the emerg-
ing international consensus that “reproductive rights embrace certain hu-
man rights that are already recognized in national law, international hu-
man rights documents and other consensus documents. These rights rest
on the recognition of the basic right of all couples and individuals to decide
freely and responsibly the number, spacing and timing of their children
and to have the information and means to do so, and the right to attain
the highest standard of sexual and reproductive health.”® Since Cairo, there
has been a strong movement to give meaning to and enforce Cairo’s under-
standing of reproductive rights, leading to an expanded body of norms and
jurisprudence that have broadened human rights interpretations and af-
firmed the notion that reproductive decision-making and access to repro-
ductive health care services are protected by existing human rights law.”

This chapter seeks to highlight some of the key cases that, in the last
decade, have laid the groundwork for human rights protections found in
international human rights instruments to extend to reproductive rights.
The successful outcomes of these cases hinged, in part, on advocates’ abil-
ity to demonstrate the interdependence among human rights, thus making
it possible for courts and treaty-monitoring bodies to deem reproductive
rights integral to a larger constellation of human rights. This chapter also
previews the next generation of legal advocacy initiatives that is building
upon earlier successes, and aims to further clarify the scope of reproductive
rights and their linkages to the right to health, as well as other fundamen-
tal human rights. It is precisely these linkages that will pave the way for the
right to health to be recognized as a justiciable human right in an increas-
ing number of jurisdictions. While litigation has its limitations and is but
one strategy in a larger tool kit available to activists, it can be a highly effec-
tive means for furthering the understanding and enforcement of reproduc-
tive rights as basic human rights.
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Landmark cases - setting the stage for the right to health
to include women’s reproductive health

Once a connection was made between human rights and women’s repro-
ductive health, advocates engaged in legal advocacy in an effort to address
reproductive rights violations as human rights violations, under existing
treaties. Below is a discussion of four recent human rights cases that serve
as crucial entry points for advancements in women’s reproductive rights, as
premised on the right to health, among other human rights.

Criminal abortion ban overturned — Colombia — C-355/2006

In 2006, Colombia’s Constitutional Court handed down an unprecedented
case overturning the country’s criminal abortion ban.? The petition before
the Court argued that Colombia’s Constitution required exceptions to the
abortion prohibition to protect women’s fundamental rights to life, health,
privacy, and dignity.® It further argued that Colombia’s refusal to permit
abortion to save a woman’s life, or protect her health, or in cases of rape or
foetal impairment, was out of step with widely accepted norms that recog-
nize minimum safeguards to protect women’s basic human rights.?

The Court’s decision to overturn the ban was groundbreaking in that
it rested on an extensive analysis of Colombian constitutional law, as in-
formed by the country’s international legal obligations, including with re-
spect to the right to health. The Court confirmed that “constitutional rights
and obligations must be interpreted in harmony with international hu-
man rights treaties to which Colombia is a signatory[,]” and thus, interna-
tional human rights treaties limit legislators’ discretion, to some extent,
over criminal matters.™ The Court further affirmed that under international
law, women’s reproductive rights are rooted in the right to health, among
other rights. Moreover, “[t]he right to health, which includes the right to
reproductive health and family planning, has been interpreted by inter-
national bodies on the basis of international treaties, including CEDAW,
to include the duty of all states to offer a wide range of high quality and
accessible health services.”*? The Court stated that women’s sexual and re-
productive rights are considered fundamental rights: “Sexual and reproduc-
tive rights also emerge from the recognition that equality in general, gender
equality in particular, and the emancipation of women and girls are essen-

tial to society. Protecting sexual and reproductive rights is a direct path to
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promoting the dignity of all human beings and a step forward in human-
ity’s advancement towards social justice.”*®

After recognizing the firm grounding of reproductive rights within hu-
man rights doctrines, the Court held that “laws criminalizing medical in-
terventions that specifically affect women constitute a barrier to women’s
access to needed medical care, compromising gender equality in the area of
health, and amounting to a violation of states’ international obligations to
respect those internationally recognized rights.”** Next, the Court turned
to Colombia’s constitutional law obligations. It held that while the right to
health “is not expressly found in the Constitution as a fundamental right,”
it becomes fundamental when it is “in close relation to the right to life.”*
The Court went on to concede that foetuses pose competing interests dur-
ing pregnancy (as they are accorded some protection under Colombia’s con-
stitutional law), but confirmed that the legislature’s discretion to draft and
implement criminal legislation to purportedly protect foetal interests is
limited due to the likelihood of “seriously impair[ing] human dignity and
individual liberties.”*® In the end, the Court held that “criminalization of
abortion in all circumstances entails the complete pre-eminence of the life
of the foetus and the absolute sacrifice of the pregnant woman’s fundamen-
tal rights. This result is, without a doubt, unconstitutional.”*

The Colombian Court’s decision set a new standard for jurisprudence
promoting and safeguarding women’s reproductive rights. It reaffirmed a
recognition of reproductive rights as human rights and demonstrated a pro-
gressive understanding of the interdependence of human rights and gov-
ernments’ responsibility to comply with both national and international
law. The Court also found a right-to-health violation, despite this right not
being considered a “fundamental” right in Colombia’s constitution, based
on the intricate connection between health and the right to life. In the end,
the Court’s decision was revolutionary in its recognition of the synergy be-
tween health rights and interests and other human rights, and its innova-

tive application of international law at the domestic level.

Forced sterilization

While the Colombian Court safeguarded women’s ability to terminate preg-
nancies in certain circumstances, other courts have advanced women’s

right to health in connection with their right to bear children and to make
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informed choices pertaining to their reproductive health. The two cases
that follow — one before the Inter-American Commission on Human Rights
and the other under the Optional Protocol to CEDAW - have led to marked
success in terms of recognizing women’s rights to health, physical integrity,
equal protection of the law, freedom from gender-based violence, access to
information and advice on family planning, appropriate services in connec-
tion with pregnancy, and to freely and responsibly decide the number and
spacing of their children.

Maria Mamérita Mestanza Chdvez v. Peru

Maria Mamérita Mestanza Chivez was a 33-year-old rural woman from Ca-
jamarca, Peru, who was threatened by hospital officials with being reported
to the police if she did not agree to undergo surgical sterilization.® Mestan-
za was coerced to submit to a tubal ligation, without a prior medical exami-
nation and without providing informed consent to the procedure, and was
then discharged after the surgery, despite experiencing serious complica-
tions. Her health deteriorated over the next few days, but physicians re-
fused to treat her and she died.

On 15 June 1999, advocates filed a petition on Mestanza’s behalf with
the Inter-American Commission on Human Rights, alleging violations of
the rights to life’® and personal integrity.?° The petition further alleged that
Mestanza’s right to health®! was violated when state agents put her physi-
cal health at risk by performing unnecessary surgery without her informed
consent, and that health officials violated her rights to equality?* and non-
discrimination® when they gave her partner the sole authority to decide
whether she should undergo the invasive sterilization procedure.

In Mestanza’s case, her family members did not have access to an ef-
fective judicial remedy after her death®® because state authorities refused
to conduct an impartial investigation of her wrongful death. The parties
signed a friendly settlement on 26 August 2003, recognizing violations of
the rights to life, physical integrity and humane treatment, equal protec-
tion of the law, and freedom from gender-based violence. The agreement
provided monetary damages to Mestanza’s family and called for modifica-
tions to discriminatory legislation and policies. The agreement also man-
dated prompt implementation of the recommendations made by Peru’s
Human Rights Ombudsman, which included improving pre-operative eva-
luations of women being sterilized, providing better training for health
personnel, creating a procedure to ensure timely handling of patient com-
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plaints within the health care system, and implementing measures to en-
sure that women give genuine informed consent, including enforcing a
72-hour waiting period for sterilization.?®

The Mestanza case marks the first time that human rights advocates
directly pressured a government in the Inter-American system, through
human rights litigation, to concede to reproductive rights violations by
state actors. Further, while the resulting agreement only conceded to vi-
olations contained in the American Convention, in which the right to
health is not included, it positioned reproductive health violations within
the regional human rights framework. It promoted women’s health-relat-
ed rights and sent a strong message to governments by validating the in-
herent connection between health and related human rights, rejecting co-
ercive practices and mandating improvements in health care procedures
and training for health personnel. Therefore, Mestanza supports the no-
tion that health interests are integral to other related human rights, and
that, over time, the right to health would be more prominent in the Inter-
American context.?

A.S.v. Hungary

A similar case was recently brought before the CEDAW Committee against
the Government of Hungary on behalf of a Hungarian Roma woman who
was sterilized without her informed consent.?” In A.S. v. Hungary, advo-
cates relied upon CEDAW’s explicit protection of women’s right to health
under Article 12.%8

A.S. was a pregnant Hungarian woman of Roma origin, who, on 2 Jan-
uary 2001, was taken by ambulance to a public hospital because she was ex-
periencing labour pain, her amniotic fluid had broken and she was bleed-
ing heavily. When she arrived at the hospital, A.S. was dizzy, still bleeding
heavily and in a state of shock. The attending physician informed A.S. that
the foetus had died in her womb and that an immediate caesarean section
was necessary. While on the operating table, A.S. was asked to sign a con-
sent form, as well as a barely legible hand-written note that read: “Having
knowledge of the death of the embryo inside my womb I firmly request my
sterilization [a Latin term unknown to the author was used]. I do not in-
tend to give birth again; neither do I wish to become pregnant.”? Hospital
records confirm that the caesarean, the removal of the dead foetus and pla-
centa, and the sterilization occurred within seventeen minutes of A.S’’s ar-
rival at the hospital 3
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A.S. learned the meaning of the term “sterilization” only upon her depar-
ture from the hospital when she asked the doctor when she could have an-
other baby. She later confirmed that she would never have agreed to the
procedure. As a result of being sterilized, A.S. fell into a depression for
which she was medically treated.®

After failing to obtain relief from the Hungarian courts, advocates sub-
mitted a communication to the CEDAW Committee, alleging violation of
A.S’s rights to access to information and advice on family planning,? to
access health care services, including services in connection with pregnan-
cy,® and to freely and responsibly decide on the number and spacing of
her children.®* The Committee found that Hungary had failed to provide,
through hospital personnel, appropriate information and advice to A.S. on
family planning.® It referred to General Recommendation 21, “which recog-
nizes in the context of ‘coercive practices which have serious consequences
for women such as forced ... sterilization’ that informed decision-making
about safe and reliable contraceptive measures depends upon a woman
having ‘information about contraceptive measures and their use, and guar-
anteed access to sex education and family planning services.”3® In making
its decision, the Committee considered the fact that given A.S’’s state of
health when she arrived at the hospital, any counselling that might have
been provided was given “under stressful and most inappropriate condi-
tions.”¥” CEDAW protects A.S’’s right to “specific information on steriliza-
tion and alternative methods for family planning in order to guard against
such an intervention being carried out without her having made a fully in-
formed choice.”®® Hungary failed to ensure this right.

The Committee also found that by failing to ensure that A.S. provided
her “fully informed consent” to be sterilized, Hungary violated A.S/s right
to access health care services, including those in connection with pregnan-
cy.®® For A.S. to have been able to make a “well-considered and voluntary
decision to be sterilized,” hospital personnel were obligated to provide A.S.
“with thorough enough counselling and information about sterilization, as
well as alternatives, risks and benefits.”*® Examining the circumstances, the
Committee determined that it was implausible that health personnel com-
plied with the above requirements in the hurried seventeen-minute time-
span between A.S’s arrival at the hospital and the completion of the sur-
geries, especially given her compromised physical and mental state.** The
Committee further noted that A.S. did not understand the Latin term for
“sterilization”, as evidenced by her question to the doctor about future
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pregnancies.*? As such, under the circumstances, her signature on the con-
sent form did not constitute consent.

Finally, the Committee found that Hungary violated A. S.’s right to free-
ly and responsibly decide the number and spacing of her children.*® By fail-
ing to obtain her full and informed consent to be sterilized, A.S. was “per-
manently deprived ... of her natural reproductive capacity.”**

As a remedy, the Committee called for Hungary to provide A.S. com-
pensation “commensurate with the gravity of the violations of her rights.”*
The decision also requires Hungary to take the following general measures:
To ensure that health centre personnel are aware of and adhere to require-
ments for women’s reproductive health under the Convention; to review
and if necessary amend legislation regarding the requirement of informed
consent for sterilization, as to ensure conformity with international hu-
man rights and medical standards; and to monitor health centres perform-
ing sterilizations to ensure that fully informed consent is obtained prior
to carrying out the procedures and that, in cases of the breach of this re-
quirement, sanctions be issued.*® Finally, the Committee stated that the
decision, including the above recommendations, should be translated into
Hungarian and then “widely distributed in order to reach all relevant sec-
tors of society.”*

Similar to the Mestanza case, A. S. v. Hungary affirms the stark infringe-
ment of human rights associated with forced sterilization. The cases al-
so demonstrate that the right to health can be promoted through varying
strategies and regardless of whether the underlying source of law contains
an explicit right to health, like Article 12 of CEDAW; or through making the
linkage between one’s health status and a constellation of human rights, as

reflected in the Mestanza settlement.

Access to abortion — K. L. v. Peru

In October 2005, the United Nations Human Rights Committee handed
down a landmark decision regarding women’s access to abortion in K.L.
v. Peru.*® In considering an individual complaint submitted under the Op-
tional Protocol to the International Covenant on Civil and Political Rights
(ICCPR),* the Human Rights Committee held the Peruvian government in
breach of its Covenant obligations for denying access to a therapeutic abor-
tion permitted by its own domestic law. It ordered the state to provide the
complainant with an effective remedy, including compensation, and to take
steps to prevent the future occurrence of similar violations.
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K.L. v. Peru involved a seventeen year-old Peruvian girl (K.L.) who became
pregnant with an anencephalic foetus, which posed risks to her life and
mental health if the pregnancy continued.*® Despite medical recommenda-
tions to terminate K.Ls pregnancy, Peru’s state hospitals denied her re-
quest for an abortion because they claimed it fell outside the health and life
exceptions to Peru’s abortion ban, as there is no explicit exception for foetal
impairment. She was compelled to give birth to the anencephalic girl and
breast-feed her for the four days that she lived. After the baby’s death, K. L.
became severely depressed, requiring psychiatric treatment.

Three non-governmental organizations (NGOs) submitted a complaint
to the Committee on K.L’s behalf,” alleging that state authorities’ de-
nial of K.Ls legal right to therapeutic abortion violated her right to have
her rights ensured and respected,> along with her rights to equality and
non-discrimination,®2 life,>* freedom from torture and cruel, inhumane and
degrading treatment, privacy,*® special measures for minors,*” and equal
protection of the law.”®

The Committee found Peru in violation of several Covenant obliga-
tions.” The Committee reasoned that her depression and emotional dis-
tress were foreseeable and the state’s omission in “not enabling [K.L.] to
benefit from a therapeutic abortion was ... the cause of the suffering she
experienced.”®® Therefore, the denial of an abortion that puts at risk a wom-
an’s physical and mental health can be deemed a violation of her funda-
mental right to be free from cruel, inhuman and degrading treatment, as
recognized under the Covenant.®

Notably, when deciding K. L.’s right to privacy, the Committee relied on
the World Health Organization’s holistic definition of health to interpret
therapeutic abortion as permitted under Peruvian law; it found that since
K.L. was legally entitled to an abortion, “the refusal to act in accordance
with the author’s decision to terminate her pregnancy was not justified ...”?
Infringing on K.L/s rights in this regard, in turn, violated her right to pri-
vacy. The Committee also noted K. L.’s “special vulnerability” as a minor girl
by recognizing the unique barriers and susceptibility to rights violations
that adolescents face when attempting to access abortion.®® Finally, the Hu-
man Rights Committee held that the state had a duty to provide a legal and
administrative mechanism to prevent or redress rights violations.®

The significance of the K. L. case is immense because it marks the first
time a UN human rights body has held a government accountable for fail-
ing to ensure access to reproductive health services to an individual. Under
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K.L., the Human Rights Committee requires a broad reading of statutory
health exceptions to include issues of mental health, the positive realiza-
tion of a right to access abortion for states that permit abortions, necessary
measures to guarantee adolescents’ access to reproductive health services,
and accessible, economically feasible procedures to appeal a doctor’s refusal
to perform a legal abortion.

Moreover, though the right to health is not enshrined within the IC-
CPR, the Human Rights Committee contributed to the understanding of
this right by linking the denial of a reproductive health service that had
devastating consequences for woman’s health to violations of the rights
to be free from cruel, inhumane and degrading treatment and to privacy,
among others.

The value of the aforementioned cases cannot be overstated. These
cases have expanded understandings of the meaning of human rights, lay-
ing the groundwork for further developments and interpretations of the
right to health. They have also solidified international standards that have
developed over the past ten years, confirming that women’s reproductive
rights are indeed human rights, and integral to the right to health. Finally,
these cases highlight a new trend of women’s rights advocates playing an
active role in litigating within their own judicial systems to demand protec-
tion of reproductive health — and when their efforts fail, the willingness to
seek redress within regional and international human rights systems.

The next generation - current advocacy initiatives expanding
notions of the right to health while challenging restrictions on
reproductive rights

Not only have there been advancements in the realm of the right to health,
but a new generation of advocacy initiatives challenging reproductive
rights violations is seeking to further bolster and clarify the human right
to health. These initiatives include broader and more targeted allegations to
further expand human rights interpretations and recognition of women’s
reproductive rights. They also seek to solidify a global understanding that
access to quality reproductive health care is in fact a human right and one
which is necessary to ensure protection of other rights such as the rights to
life, health and equality and non-discrimination. Below is a brief discussion
of recent initiatives to overturn a contraceptive ban, to hold a government
accountable for its poor track record regarding maternal mortality, and
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to mandate that a government incorporate comprehensive, non-biased,
science-based sexuality and reproductive health education into its national

curriculum.

Challenge to Manila City’s contraception ban before the
Philippine High Court

On 30 January 2008, twenty women and men from Manila filed a case in
a Philippine High Court against the Office of the Mayor of the City of Ma-
nila and the City Health Department of the City of Manila arguing that the
city’s eight-year ban on contraception has severely and irreparably dam-
aged their lives and health, as well as that of the majority of women in Ma-
nila City.*®

In 2000, former Mayor Jose “Lito” Atienza issued an Executive Order
declaring that “[t]he City promotes responsible parenthood and upholds
natural family planning not just as a method but as a way of self-aware-
ness in promoting the culture of life while discouraging the use of artificial
methods of contraception like condoms, pills, intrauterine devices, surgical
sterilization, and others.”®® While this Order did not explicitly ban “artifi-
cial” contraception, in its application, the Order prohibits city hospitals and
health centres from providing “artificial” family planning services. The fact
that the majority of Filipinos rely on public facilities for health care services
has exacerbated the irreversible and long-term effects of the ban on women
and their families. Furthermore, the Order has chilled the provision of re-
productive health information and services by private facilities and NGOs,
despite the fact that they are not subject to the Order.

The sweeping Order violates the Philippine Government’s national and
international legal obligations to, among other things, protect and ensure
the rights to health and well-being, dignity, due process, privacy and equal
protection of the laws. It also violates the right of spouses to “found a fam-
ily in accordance with their religious convictions and the demands of re-
sponsible parenthood,”®” the right of families to “participate in the plan-
ning and implementation of policies and programmes that affect them,”®®
as well as the obligation of local governments to ensure the availability of
all methods of family planning.®

When the new Mayor, Alfredo S. Lim, took office in July of 2007, lo-
cal NGOs called upon Mr. Lim on various occasions to revoke the ban. Lo-
cal organizations Likhaan and ReproCen also partnered with the Center for



Reframing the Right to Health: Legal Advocacy to Advance Women’s Reproductive Rights

131

Reproductive Rights to publish a fact-finding report entitled Imposing Mis-
ery: The Impact of Manila’s Contraception Ban on Women and Families, docu-
menting the devastating impact of the ban on women and their families,
and calling upon the local government to take action.” Nevertheless, after
it became clear that the Mayor would not take action, ReproCen filed Osil v.
Office of the Mayor of the City of Manila, City Health Department of the City of
Manila, on behalf of twenty petitioners directly affected by the contracep-
tive ban.”™ The petition called upon the Philippine Court of Appeals to cease
implementation of the Order while the case is pending and to ultimately is-
sue a writ annulling the Order.”

The Philippine Court of Appeal recently dismissed the Petition on two
procedural grounds: (1) the litigants failed to submit tax declarations to
prove they were pauper litigants; and (2) the litigants should have first filed
the petition before the Regional Trial Court of Manila. Soon thereafter, the
petitioners filed a motion for reconsideration, asserting that the dismissal
was unfounded as they had paid the necessary court filing fees, thus negat-
ing any obligation to prove that they were pauper litigants seeking exemp-
tion from fee payment. Moreover, legal precedent confirmed that both the
Court of Appeal and the Supreme Court can determine petitions that have
not been first adjudicated in a lower court, when there are no questions of
facts but simply questions of law, specifically constitutional law. The Court
of Appeal again dismissed the motion, yet it is currently unclear on what
grounds. The petitioners are now strategizing what step to take next; how-
ever, if they are unable to obtain redress at the national level, recourse may
be sought within the UN human rights system.

The fact that treaty-monitoring bodies have increasingly issued in-
terpretations and jurisprudence protecting and promoting reproductive
rights over the past ten years has provided groups such as ReproCen with
the tools to argue, with increased credibility and force, that an order such
as this one violates the human rights of women and girls. It also enables
NGOs, as in this instance, to directly challenge the city government. If suc-
cessful, the Osil case will be another example of a national forum enforcing
human rights at the domestic level, while also strengthening human rights
as a whole.
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Challenge to Brazil’s high incidence of preventable maternal mortality
before the CEDAW Committee

On 30 November 2007, the Center for Reproductive Rights and Citizens’
Advocacy for Human Rights (ADVOCACI) filed a complaint before the
CEDAW Committee on behalf of Alyne da Silva Pimentel Teixiera (Alyne), a
pregnant Afro-Brazilian woman who died of preventable maternal mortal-
ity.” Pregnant with her second child, Alyne arrived at a hospital on 11 No-
vember 2002, complaining of nausea. Without being admitted or examined,
she was sent home with anti-nausea medication, vitamins and cream. Two
days later, she learned that there was no foetal heartbeat, and after a long
delay, doctors assisted her in giving birth to the stillborn foetus. Following
the surgery, Alyne began to haemorrhage and her symptoms worsened, but
doctors neglected to perform any tests diagnosing her illness. She died five
days after her initial visit to the health centre.™

For four and a half years, Alyne’s family sought recourse within Brazil-
ian courts, to no avail. Human rights advocates then took up Alyne’s cause
by initiating international litigation before the CEDAW Committee.” The
petition alleged that the Government violated Alyne’s rights to life, health,
and redress in Brazilian courts. These rights are grounded in both Brazil’s
constitution and international human rights treaties, CEDAW in particu-
lar.” The petition also highlights the racial and socio-economic factors that
contribute to treatment disparities in Brazil, as indigenous, poor, single
and Afro-descendent women are disproportionately affected by the coun-
try’s high rates of pregnancy-related deaths. In the end, the petition re-
quests that the Brazilian Government compensate Alyne’s family, including
her nine year-old daughter, prioritize the reduction of maternal mortality,
including training providers and establishing and enforcing protocols, and
improve care in vulnerable communities.

The Alyne case is significant in that it is the first petition to be filed
against a Latin American country before the CEDAW Committee. Further-
more, it is the first case that has the potential to build from the CEDAW
Committee’s analysis and recommendations regarding preventable mater-
nal mortality as a violation of human rights — and in so doing, confirms
that there is strength behind treaty-monitoring body interpretations and
jurisprudence. If successful, the Alyne case will lead to recognition of gov-
ernment accountability for preventing maternal deaths and state obliga-
tions to promote women’s health.



Reframing the Right to Health: Legal Advocacy to Advance Women’s Reproductive Rights

133

Challenge to Croatia’s biased, inaccurate sexuality education
programme before the Council of Europe

On 10 October 2007, the first international legal challenge to a biased, non-
science-based sexuality education programme was brought before the Euro-
pean Committee of Social Rights.” Interights, in collaboration with the
Center for Reproductive Rights and the Center for Education and Coun-
selling of Women, filed a collective complaint against the Croatian Gov-
ernment for its sponsorship of Teen STAR, an extra-curricular educational
programme that draws from Catholic ideology to promote abstinence, to
the exclusion of all other alternatives such as contraception. The complaint
also challenges the Government’s proposed implementation of the near-
ly identical GROZD (Glas Roditelja Za Djecu [Parents’ Voice for Children])
programme into the country’s national curriculum.

Both Teen STAR and the GROZD programme promote abstinence only,
discourage contraceptive use, discount the effectiveness of condoms, dis-
parage relationships outside of a traditional family model, analogize les-
bian, gay, bisexual and transgender (LGBT) relationships to socially “de-
viant” phenomena, and reinforce stereotypes such as the notion that
stay-at-home mothers make for better families. Despite research and public
outcry criticizing the Teen STAR and GROZD programmes, including pleas
by Croatia’s own Ombudspersons for Children’s Rights and Gender Equal-
ity, the Croatian Government has continued to promote inaccurate, biased
education for the country’s youth.

As a signatory of the European Social Charter, Croatia has agreed to
protect the social and economic rights of its citizens, including providing
young people with accurate and comprehensive sexuality education. Ar-
ticle 11 of the Charter requires states to take appropriate measures “to pro-
vide advisory and educational facilities for the promotion of health and
the encouragement of individual responsibility in matters of health.””® This
commitment has been interpreted by the Committee to include the provi-
sion of sexual and reproductive health education throughout the whole pe-
riod of a young person’s education and as part of the school curricula. As
such, human rights advocates are attempting, through international liti-
gation, to hold the Croatian Government responsible for failing to protect
the health and well-being of its citizens, and more specifically, for creating a
generation of youth ignorant of the dangers of HIV/AIDS and other sexual-
ly transmitted infections, which can have devastating health consequences.
This recent endeavour is groundbreaking because if the Committee decides
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against Croatia, it would be the first time an international human rights
body reinforced the principle that failing to provide comprehensive,
science-based, non-discriminatory sexual and reproductive health educa-

tion violates young people’s human rights, including their right to health.

Conclusion

Over the past ten years, treaty-monitoring bodies’ interpretations and ju-
risprudence regarding women’s human rights have led to a marked expan-
sion in recognition of the right to health, particularly as it relates to wom-
en’s reproductive health. With this foundation, advocates have been given
a platform to further reinforce the right to health and protections of health
by making linkages to other human rights. As such, they have pressured
governments to comply with their international human rights obligations
related to health through litigation, as in the Colombian Constitutional
Court Case C-355/2006 and A. S. v. Hungary; pressed for positive realization
of women’s reproductive health and autonomy rights through friendly set-
tlements, as in Maria Mameérita Mestanza Chdvez v. Peru; and supported an
understanding and connection of a woman’s health status and the broader
human rights frameworks, through the lens of the ICCPR, as in K. L. v. Pe-
ru. In turn, all of these cases have sought to affirm the interdependence be-
tween the right to health and related fundamental human rights.

As the first phase of advocacy has led to increased recognition of the
right to health, advocates must continue to devise creative strategies and
pursue them in multiple fora to further promote the right to health as an
independent, justiciable right, while still recognizing the intricate interde-
pendence between all human rights. In the process, advocates should al-
so ensure that women’s experiences are addressed and redressed within
the human rights framework. In the end, it is the synergy between human
rights that makes the dynamic advancement of the human right to health
possible.
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