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ABSTRACT KEYWORDS

What do women contribute when constitutions are written? How Women'’s rights mobilization;
can they make their voices and proposals heard? Can feminism feminist constitutions;
shape constitutional law? These are the main questions in the Colombia; feminist
narrative of the feminist movement's participation in the shaping  historiography; divorce;
of the 1991 Colombian Constitution. The objective of the essay is abortion

to recover the role of women in lawmaking while applying a

gender lens to historical methodologies, by using documental

evidence from the national archives and newspapers to uncover

their actions and voices, as well as conducting interviews with

feminist leaders in Colombia active during the 1990s. These

findings show the repertoires of action of the women’s

movement taking advantage of a crucial political opportunity to

write constitutional law, as well as the obstacles and trade-offs

they faced to advance women’s human rights in Colombia’s new

charter. The essay argues that, despite the strategic feminist

mobilization to include women’s reproductive rights in the

Constitution, the political alliances outside (and inside) the

National Constitutional Assembly between the Liberal Party and

the Catholic Church blocked some of their demands, especially

with regard to voluntary motherhood. The conclusions identify

the feminist heritage of the new constitutional order that

emerged as a result.

Introduction

As Catherine Mackinnon notes, ‘women have not, in general, written or agreed to Con-
stitutions.”’ Women writing constitutional texts are indeed a rare historical phenom-
enon. Usually, constitutions are issued by male-dominated assemblies and their
content strongly shaped by masculine views. Colombia’s current Constitution is not
the exception to this rule. Only four women, out of the seventy-four elected representa-
tives to the National Constitutional Assembly (NCA from here), directly participated in
writing the 1991 Constitution. None of them belonged to the feminist movement.
However, the Constitution finally embedded a series of women’s human rights. This
article argues the feminist movement played an important role in advancing those
rights although it faced considerable obstacles to achieve political representation
within the NCA and not all of its demands were included in the final text. While
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family rights, equality and non-discrimination, freedom of religion and conscience were
recognized as fundamental rights, voluntary motherhood was definitely excluded.

This essay tells the story of the feminist movement in its quest to include women’s
human rights in the current Constitution adopted in 1991. I argue that their demand
of reproductive freedom was not introduced due to the political alliances between the lib-
erals and the Catholic Church outside (and inside) the NCA. In contrast with other
women’s rights proposed by the feminist movement such as divorce, domestic work,
equality and non-discrimination on the grounds of sex, and religious freedom, their
demand of ‘voluntary motherhood’ was too controversial for the elected representatives
and the liberal government to reach a consensus within the NCA and with the hierarchy
of the Catholic Church. Nevertheless, the feminist mobilization for the recognition of
voluntary motherhood promoted constitutional debates inside the NCA that would
not have taken place otherwise.

Therefore, the objective of the essay is to reclaim the role of women in making law (the
supreme law of a country) while applying a gender lens to historical methodologies. In
other words, my aim is to contribute to a feminist historiography of law. Following
Joan Scott’s enterprise of looking at history through a gender lens, I endeavor to
reveal a new history, one that pursues more meaningful explanations, recognizes the
importance of new characters involved in forging normative fields and gives visibility
to the collective actions of women, which are usually forgotten in the history of law.’
Using gender as a category for historical analysis is also a way for contemporary feminists
‘to show the inadequacy of existing bodies of theory to explain persistent inequalities
between men and women.* Gender is understood here as ‘a constitutive element of
social relations based on perceived differences between the sexes’ and ‘a primary way
of signifying relationships of power.” In other words, gender is a way of decoding
social relations and understanding complex connections between law and social
change. Applying a gender analysis to history opens new questions about normative
events through time as well as the distribution of power in the creation of law itself.

Doing feminist historiography also means facing methodological challenges to
conduct comprehensive research to understand women’s past deeds and their relation-
ship to legal change. For example, how can we trace feminist movements through
time? Where shall we look for evidence of the participation of women’s movements in
the creation of law? How can we assess the impact of their mobilization in the resulting
legal reforms? Certainly, lawyers are not usually trained to do so. Thus, by digging into
the constitutional debates of the NCA on record in the General Archives of the Nation,
the main national newspapers between 1988-1991, as well as conducting interviews with
twenty-two feminist leaders and relevant political actors, active in Colombia during the
1990s, I was able to uncover the feminist movement’s actions and voices in constitutional
law-making. These three types of sources are triangulated against each other to corrobo-
rate conclusions on the participation of the movement in the creation of the 1991
Constitution.

The findings show the repertoires of action of the feminist movement taking advan-
tage of a crucial political opportunity to write constitutional law, as well as the obstacles
and trade-offs it faced in advancing women’s human rights in the new charter. The essay
draws on social movements literature to analyze how the feminist movement in Colom-
bia organized to participate in drafting the Constitution and forged new alliances to
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achieve its aims. In line with existing literature that agrees collective actions or sustained
efforts over time are the basis of cohesive social movements,® this article understands the
feminist movement as a web of sustained collective efforts over time to improve the situ-
ation of women in the public and private spheres.” Social movements usually claim to
speak on behalf of a constituency lacking formal representation in politics, to make
public demands and pursue social transformation.® Thus, ordinary people engage in con-
tentious politics challenging authorities, elites, and opponents to make their demands
heard.”

Historically, changes in political opportunities and constraints have moved social
movements to employ a repertoire of collective action strategically.'"’ Relying on
common purposes and solidarity, this repertoire encompasses a set of performances
and available strategies used by social movements to engage in contentious politics,
such as protests, media campaigns and standings. The dynamics of contentious politics
also trigger the mobilization of human and economic resources, networks and alliances
among organizations and the framing of social causes in the public discourse. Existing
cultural analysis of social movements has also focused on how collective identity is
built, as well as the role of emotions and narratives in social mobilization.""

The literature has basically studied how social movements originate and interact with
their opponents, how they persist or decline over time, formulate strategies, and organize
to achieve social transformation. Within this literature, the role of law in social mobiliz-
ation has been analyzed both as a normative field where social movements act and as ‘a
strategic resource for the conduct of social change.”’* The study of legal mobilization is
broadly understood as how ‘law is mobilized when a desire or want is translated into an
assertion of right or lawful claim.””> In other words, the emphasis lies on how social
movements use law to promote entitlements or uphold legal claims. Nevertheless, it is
worth keeping in mind that legal mobilization is a contested notion in this literature
and some authors restrict their analysis to the use of litigation by social movements
before courts.'* Considering its results, the feminist mobilization in Colombia during
the 1990s, with its aim to intervene in the writing of the Constitution, can fit into a
broader definition of legal mobilization. As proposed recently by Lehoucq and Taylor,
legal mobilization could be defined as: ‘the use of law in an explicit, self-conscious way
through the invocation of a formal institutional mechanism.’*”

However, the present research adopts a view of the law as an object of historical study,
a normative field in which social movements work, which is closer to Bourdieu’s notion
of the law, that is a symbolic field of meaning, with discursive plasticity that can be
manipulated by the social practices of the actors forging the field."® Thus, this article ana-
lyzes how the feminist movement and other relevant actors intervened in the field of con-
stitutional law during the NCA to create Colombia’s foundational legal text in 1991. It
describes the collective repertoire of action and mobilizing structures of the feminist
movement engaging in a legal forum, the NCA, with a clear aim: to include women’s
rights in the Constitution as fundamental rights. The questions surrounding this mobil-
ization are: what were the strategies used by the feminist movement to make their voices
heard in crafting the 1991 Constitution? What networks and alliances were forged to
achieve that end? What were their constitutional proposals and how were they inte-
grated? What type of constitution did they envision? What are the contributions of
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women when a constitution is written? How was the discourse of women’s human rights
used by feminists?

The legacy of the 1886 Constitution: Church and state relations regarding
abortion and divorce in Colombia

Colombia’s Constitution of 1886 established Catholicism as the official religion of the
nation and considered God a source of legal authority. Together with the Concordat,
an international treaty subscribed between the Colombian State and the Vatican in
1887, constitutional and canonical law favored the Catholic Church to guide public edu-
cation and intervene in family matters. As Arias notes, ‘the State recognized, for over a
century, the moral and social utility of Catholicism.”'” Thus, religious marriages were the
social norm in the country and also had civil effects. Canonic law regulated marriages and
disputes between spouses regarding alimony, child custody and marital property.

The State could intervene in these family issues when religious marriages were
inscribed in the civil registry. After the Second Vatican Council took place, urging for
modernization of the Catholic Church around the world, some changes occurred in
Church and State relations in Colombia during the 1970s. The Concordat was softened
in 1974 during the last days of President Pastrana, a conservative ally of the Vatican.
Although the Catholic Church preserved its privileges over education and family
matters, the Concha Law of 1924 was abolished. This law obliged Catholic persons to
renounce to their faith if they wanted to celebrate a civil marriage. Considering the
claims to modernize the Church from the Vatican, the State appeared in favor of religious
liberty by ending barriers for civil unions to take place.

A series of family law reforms followed the modification of the Concordat. Gender
equality between spouses was advanced by Decree 2820, issued by liberal President
Alfonso Lépez Michelsen in 1974."® This decree balanced gender relations within the
family by eliminating the husband’s power over the personal sphere of women and chil-
dren. Afterwards, civil divorce was possible when President Lopez Michelsen in 1976,
with the support of the feminist movement, passed a law through Congress considering
it would only apply for civil marriages, preserving the religious bond for Catholic
unions.'” The legal changes proposed by the liberal government of President Lopez
Michelsen were aligned with the feminist movement claims for gender equality in the
family, that resonated with the international discourse promoting women’s rights by
the United Nations.*’

However, abortion remained completely criminalized and attempts to liberalize its
practice in Congress failed. In 1975, the first UN conference on women was held in
Mexico City where the ‘Decade of Women’ (1975-1985) was proclaimed. That year
liberal Senator Ivan Lépez presented the first bill to decriminalize abortion for health
reasons until the twelve weeks of pregnancy.”’ In Medellin, the feminist movement
held its first national meeting in 1978 to define Colombia’s role in the International Cam-
paign for Abortion Rights.”” The feminist movement concluded the need of sexual edu-
cation, as well as the recognition of the right to contraception and to choose the number
of children were urgent.”> In 1979, liberal representative Consuelo Lleras proposed to
decriminalize abortion, also during the first twelve weeks of pregnancy, for three
reasons: sexual violence, a risk to the life or health of the woman and fetal
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malformations.** It considered abortion a social problem affecting mostly poor women
and caused by the use of illegal services that endanger women’s lives.>” This second bill
was supported by the feminist movement.>

The same year, transnational feminist networks promoted the celebration of the Con-
vention to Eliminate all Forms of Discrimination Against Women (CEDAW). The
Colombian government signed the treaty in 1980 and it became part of Colombia’s
legal framework in 1981.”” The Colombian feminist movement considered CEDAW
‘an important international instrument for the equal participation of women in develop-
ment, in a social context where discrimination due to sex is prevalent.’28 Although there
was a new criminal code published in 1980, abortion remained a crime. Two more bills
presented by liberal senators during this decade intended to decriminalize abortion in
some circumstances, as previous bills had proposed.*

Regarding decisions on women’s fundamental rights and gender policy issues, Colom-
bia followed the pattern of South American countries during the 1990s, where the turn to
democracy, changes in Church and State relations, the mobilization of liberal reformers,
feminist movements and international norms ‘shaped the state policy on abortion,
divorce and gender equality in the family.** Considering all these elements, this research
shows that the aim to promote democracy and pacify the country by the liberal govern-
ment of President César Gaviria, the changes in Church and State relations (due to the
rise of Christians as a significant minority pushing for religious freedom), and the mobil-
ization of the feminist movement adopting a human rights discourse were significant
factors for family rights, including divorce, to be established as civil rights in the new
Constitution of 1991.

Divorce and abortion contested traditional family values and Catholic ideas
regarding fixed gender roles and the sacredness of life. However, divorce has been
an ‘easier’ issue to reform in family law than abortion in criminal law in South
America.’! Feminist movements have played a significant role in promoting both
of them as fundamental rights of women. The feminist movement in Colombia has
been a pioneer in trying to include voluntary motherhood while the Constitution
of 1991 was crafted, arguing in favor of the separation of Church and State and reli-
gious pluralism.

The idea of a new constitution

By the 1990s, the idea of writing a constitution to restore the state from its political crisis
was not new in Colombia.’* A seemingly endless number of violent incidents associated
with the increasing rhythm of the internal armed conflict and the narcotics frenzy
throughout the 1980s propelled President Virgilio Barco (1986-1990) to open a dialogue
in 1988 to reform the 1886 Constitution. To give just two examples of the most traumatic
incidents in this string of atrocities: in November 1985, the M-19 guerrilla seized the
Palace of Justice, where several Supreme Court justices were killed in a series of confusing
events that included extreme use of force by the security forces, and in 1989 Luis Carlos
Galdn, the presidential candidate of the ‘New Liberalism’ was assassinated at a political
rally.” President Barco proposed constitutional reforms to build a participative democ-
racy with ‘new scenarios of popular participation, different to electoral politics,”** such as
the referendum and popular initiatives to legislate. He also considered the constitutional
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expansion of human rights, implementing new judicial mechanisms for their protection,
and a reform to the justice system necessary.’

During these constitutional dialogs in 1988, the ‘Group of the Seventeen’, a Bogota-
based feminist collective, presented a proposal that envisioned a Feminist Constitution.
Speaking on behalf of the group before Congress, the lawyer Ligia Galvis remembers:

The parliament was full of women. The military, which had spoken before us, were terrified
to see all those women entering Congress. I was the spokesperson for the Group of the
Seventeen. I had to follow a script because we had limited time. We were allowed only 15
minutes to speak. I told the President [of Congress]: ‘Dear President, with all due respect,
15 minutes are totally insufficient for the centuries of silence women have been subjected
to. I will not comply with the time allocated.”*®

The document presented to Congress, signed by 33 organizations, included a feminist
preamble of the Constitution that began with a feminine form for “We the people of
Colombia’, proclaimed the faith in fundamental rights, the principles of dignity and
equality among men and women, in order to ensure justice, liberty and peace within a
democratic regime consolidated by the rule-of-law.”” The feminist proposals included
reforms to Title IIT of the 1886 Constitution to recognize the principles of equality
among men and women, non-discrimination due to race, sex, religious beliefs, ethnicity,
place of birth, and family origins. Other articles included reproductive freedom (volun-
tary motherhood for women), protection of the rights of children and diverse family
arrangements. The chapter on social and economic rights comprised the rights to
work, adequate living standards, social security, health, education and the ‘freedom to
teach” according to democratic principles and fundamental liberties. In addition to
freedom of conscience, the separation of church and state was justified to guarantee reli-
gious liberty and diversity.”®

These were not minor requests. The 1886 Constitution declared in its Preamble that
God was the authoritative source of power. Article 38 spelled out the alliance crafted by
the Conservative government of President Rafael Nuifiez and the Catholic Church at the
end of the nineteenth century, declaring Catholicism as the religion of the nation.”
Articles 53-58 gave the Catholic Church privileges over public education and evangelical
missions in indigenous territories. These faculties were reaffirmed by the Concordat, (an
international treaty between the Vatican and Colombia), signed in 1887. The Concordat
also established a prominent role for the Catholic Church regarding the administration of
civil ceremonies and rites, such as marriage, birth and death registries and the use of
cemeteries.*’

Feminist activists had criticized this treaty underscoring the consequences of Catholi-
cism for women’s lives. Socorro Ramirez, a feminist presidential candidate in the 1978
elections, considered that the Concordat ‘had placed women in a position of inferiority,
as a source of sin and temptation, and at the same time consecrated them as mothers and
wives, submissive and obedient. These values impregnated daily life and in the Civil
Code.*! Besides perpetrating discrimination against women, the Concordat violated reli-
gious freedom by establishing Catholic education in schools and promoting Catholic
marriages over civil ones.*?> Thus, Catholic unions had civil effects in Colombia,
leaving those persons of Catholic faith, who desired a civil marriage, in a position to pub-
licly renounce their creed until 1974. Given this, civil marriage and divorce were not
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socially accepted since most people married according to the Catholic rites, rendering
them unable to separate.*’

The 1886 Constitution imposed a religious social order upon women, who were
expected to marry in Church and comply to traditional feminine roles of submitting
to their husband, having children and tending to domestic chores. The 1991 Constitution
was a revision of this religious normative order. The feminist movement wanted a secular
constitution to remove the historic privileges granted to the Catholic Church, establish-
ing women’s human rights as fundamental ones. The feminist movement organized a
series of workshops in Medellin to discuss the constitutional reforms and the implemen-
tation of the CEDAW Convention at the end of 1989. Women’s human rights and the
legalization of abortion were a focal point of these talks.**

Feminist mobilization for the NCA

Marta Tamayo, a member of the Feminist Collective of Bogota (before the Group of the
Seventeen), considered it a duty and a historic necessity for feminists to participate in the
writing of the new Constitution as primary legislators. ‘For the first time in the history of
Colombia we have the opportunity to participate in the most important political act of
the country: the reform to a fundamental charter, the Constitution.”* In order to do
so, the autonomous feminist movement, composed of different feminist organizations
around the country, launched the national campaign “Women in the Constitutional
Assembly” with the slogan ‘Democracy in the nation and in the house! A Constitution
for Life! Women, without you, nothing is possible!’*®

The autonomous feminist movement was not a casual umbrella name for all feminist
groups scattered around Colombia. As second-wave feminism strengthened transnation-
ally and international discourse positioned women’s issues as human rights, women’s
groups in Colombia also professionalized and self-identified as feminists. The First
Latin American Feminist ‘Encuentro’ held in Bogota in 1981 reflected the concerns and
divisions not only of Colombian feminists, but also those of all feminists in the region.*’
Debates around political autonomy and ‘double militancy” were the central question of
feminist mobilization during the 1980s. Colombian feminists were divided into those
who believed in autonomous strategies for achieving gender justice and those who had
a ‘double militancy’, as members of political parties or holding a public office.*®

The autonomous position made significant headway in the First Encuentro in
Bogota.”” These tensions amongst Colombian feminist leaders prevailed until the
national plebiscite of 1990 opened the door for the drafting of a new Constitution.
The recently elected President Gaviria supported the popular vote for a new Constitution
and his government was also a key actor throughout the constitutional reform process.
The new Constitution was a symbol of hope for common Colombians that the persisting
violence devouring the country would end. The NCA working towards this fundamental
charter was regarded as the dove that would deliver a legal instrument to achieve peace.”

It was also a legal pact between the four strongest political forces at the time (the
Liberal Party, the Social Conservative Party, the National Saving Movement, and the
Democratic Alliance M-19 from demobilized guerrillas) to redefine judicial institutions,
expand fundamental rights and recognize an ethnically, socially and ideologically diverse
nation.”! In other words, since the 1991 Constitution was an open window to revisit the
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foundational values of the nation, the delegates to the NCA had to represent the diverse
Colombian society that claimed for inclusion in the new constitution (such as indigenous
peoples, afro-descendents, women, children, adolescents and evangelicals).

Nevertheless, the call to integrate the NCA was part of a previous agreement between
the main four political forces trying to reach a consensus to pacify the country which
excluded other minority political actors and social movements.>* The feminist movement
thought this agreement violated the national plebiscite, limited popular sovereignty to
discuss constitutional issues in the NCA and, by comparison to other political parties,
put the feminist movement at a significant disadvantage regarding conditions of partici-
pation in the NCA.>* Finally, in order to elect delegates to the NCA, all political forces put
forward lists for the popular vote.

It was clear the feminist movement had a political opportunity to participate in the
NCA in this new political context. However, this opening was a limited one. The feminist
movement made an internal political agreement to have a delegate in the NCA and urged
all women to put forward a single list of feminist candidates.>* The agreement called for a
Constitution that included the principles of the CEDAW Convention, the interests of all
members of society, constitutional mechanisms to eliminate discrimination against
women and a justice system based on human rights.”® The political campaign launched
by the feminist movement justified the need for a feminist delegate arguing women were
52% of the population and highlighting the issues of the feminization of poverty and the
lack of recognition of domestic work.>®

It promised to establish women’s rights in the new Constitution (i.e. equality and non-
discrimination, free motherhood, the recognition of domestic work and diverse family
arrangements); the separation of church and state; and the creation of a national
entity to promote public policies for women.”” Different distinguished women activists
were considered as candidates for the list. The Collective of Women of Bogota proposed
Elena Pdez de Tavera, National Director of Volunteer Work in Colombia, as head of the
list, urging the movement to make a decision on this matter’® in order to begin gathering
the 10,000 signatures for her NCA candidacy.”

The loving embrace: a national feminist encounter

Given the need to act quickly to achieve direct political representation within the NCA,
the autonomous feminist movement called a national meeting titled ‘A Loving Embrace’
in Bogota in April 1990 in order to articulate strategies and organize.”® As recalled by
Elizabeth Quifiones, one of the organizers, the meeting was expected to be a re-encounter
of feminist organizations to create a new political culture, inside and outside the move-
ment, leaving behind the divisions of the past:

The proposals of this new political culture are the result of painful individual and collective
breakups, a past of non-identity and authoritarianism, insecurity and hostility, of compe-
tition between women. They have been materialized in documents, slogans, protests and
statements severely questioned, and finally they have allowed us to advance towards a prac-
tical knowledge subject to those demands.®'

The ‘Loving Embrace’ took place in October of 1990, two months before the national
elections for the NCA. The objectives of the feminist meeting were to promote a regional
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dialogue regarding the current national situation, the implementation of the CEDAW
Convention and the Constitutional reform from a gender perspective, as well as
strengthen the networks among the different existing organizations based on solidarity.**
While singing and dancing, the feminist movement discussed its position towards the
State, the traditional and recent political actors, analyzing as main topics: the living stan-
dards of women, their political participation and conditions in the labor market, family
and community life, and the collective actions to be carried out in relation to the new
constitutional order.®®

This mobilization presented the feminist movement with new questions about the
meaning of constitutional law and how to intervene in its creation. Feminists of the
House of Women [Casa de la Mujer], a leading organization working with socio-econ-
omically marginalized women, had changed their views of law. Having previously por-
trayed law as an instrument of the dominant classes,** leaving women on the margins,
based on a Marxist position, they now considered constitutional law as a historic oppor-
tunity to ‘pay the debts of the institutional democracy that Colombians highly need’.®”
Feminists asked themselves some basic questions: can constitutionalism be democratic?
What is a Constitution? What are human rights? Why do women have to participate in
the making of constitutions?®®

Besides these theoretical questions, the feminist movement faced practical challenges
with respect to the articulation of their constituencies in order to be in a good position ‘to
become a real political force to craft public policies, design collective strategies to advance
women’s interests inside the Constitutional Assembly [NCA], and identify allies and
opponents during the constitutional negotiations.”®” Thus, they agreed to launch a fem-
inist ‘Campaign for Life’ and participate widely in the constitutional reforms, acting
promptly to present proposals to the Gaviria government on the implementation of
Law 51/1981 (the recognition of CEDAW’s Convention in the legal order) and the par-
ticipation of women in public policy.®® Despite the enthusiastic atmosphere of the
meeting, the feminist movement did not reach a consensus on who should be the fem-
inist candidates heading the electoral lists for the NCA because internal tensions pre-
vailed,*” leading to further divisions.

On one hand, Norma Villarreal, a feminist professor at the National University of
Colombia, was one of the potential candidates to head a list together with Rosa
Turizo, a liberal suffragist, who had established the Unién de Ciudadanas de Colombia
[Union of Female Citizens], one of the oldest organizations dedicated to the promotion
of civil and political rights of women. The slogan of their joint national campaign read
‘Woman: vote for you, woman!” Sending letters to women, their proposals for the
NCA were to guarantee equality and non-discrimination for women in the family,
labor, political, religious, cultural and health sectors.”® Another sector of the movement,
close to Left-wing political parties, supported the candidacy of Mari Sol Isaza, a feminist
activist from Cali, to be included in the lists of one of the recognized four political forces,
namely the M-19 guerrilla turned political party.”' However, they did not receive an
answer.

The lists of the feminist movement failed to gain enough popular support on their own
and they also revealed themselves unable to include a feminist candidate in the lists of any
of the four political forces. Lacking direct representation in the NCA, they had to strate-
gically mobilize to advance women’s rights in the new Constitution. Thus, the ‘National
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Network of Women and the Constitutional Assembly’ (hereafter National Women’s
Network) was born the 4 May 1991 in Cali during a national women’s encounter.””
Made up of 75 organizations from 14 regions of the country, the explicit goal of this
network was to mobilize women through meetings and newsletters about the activities
planned to advance women’s rights in the NCA.”* It was not only feminist groups that
participated in it, but women from a number of diverse sectors such as rural commu-
nities, labor unions, universities, and regional education and health committees. This
indicates the capacity of the feminist movement to forge alliances with different social
organizations.

Feminist constitutional proposals

What does a feminist Constitution look like? A basic, but essential, component is that it
has to explicitly name women’s human rights in the text. Taking into account women’s
rights established in the CEDAW Convention, the autonomous feminist movement pre-
sented their proposals for constitutional reform in a series of national roundtables orga-
nized by Gaviria’s administration before the NCA began its mandate.”* These proposals
fell into four broad categories: (1) civil and political rights; (2) economic, social and cul-
tural rights; (3) family and reproductive rights; (4) church and state relations.

In addition to the Feminist Preamble, inspired by the proposal the Group of the
Seventeen put forward to Congress during the previous Barco administration, the fem-
inist movement wanted to include the following amongst the civil and political rights in
the Charter: the recognition of the principle of equality and non-discrimination on the
grounds of gender, sexual orientation, religious beliefs, cultural, economic or social con-
ditions; freedom of association and participation of women in decision-making insti-
tutions; the right to personal integrity, conscientious objection, and the prohibition of
slavery and sexual serfdom.””

Regarding social, economic and cultural rights, they proposed the right to work,
including the recognition of maternity leave and the social value of domestic work;
social security, education free of discrimination and the prohibition to promote degrad-
ing messages or images against women in the media.”® Family and reproductive rights
to be included should consider maternity and paternity as social functions and the State
should therefore guarantee voluntary motherhood for women, as well as freedom to
choose in all biological, psychological and economic and social process related to repro-
duction; the recognition of family arrangements based on voluntary relations, respect,
solidarity and equality of all family members; the education of children as a joint respon-
sibility of parents and society, and the freedom of parents to decide the order of the last
names of their children.”’

The Network of Women of Manizales, based in western Colombia, drafted a consti-
tutional proposal that included a specific chapter on family rights, guaranteeing family
relations and equality principles treating women and children as family members.”® A
group of 50 organizations in Cali proposed the constitutional protection of the family,
including diversity of family arrangements and the regulation by the state of all forms
of legal unions and separations.”” With respect to church and state relations, the fem-
inist movement wanted the clear separation of these two spheres, and the recognition of
freedom of religion and conscience, including the right to not be disturbed because of
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one’s religious beliefs or compelled to carry out religious practices.** The proposals of the
Union of Female Citizens of Cali left open the possibility to enter into international trea-
ties with the Vatican.®!

To advance these proposals in the NCA, the National Women’s Network had a con-
stant presence during the constitutional debates. They organized meetings and working
breakfasts with members of the NCA, sending them letters and briefs.*> Maria Teresa
Garcés and Aida Avella, two of the four women elected to the NCA, recalled their
close relationship with the women’s groups.*> According to Maria Teresa Garcés, ‘it
was not easy for women to be part of the NCA because their participation in political
parties in Colombia had been very scarce.’®* Only eight of the 119 lists of candidates
to the NCA were head by women.*

The NCA began its sessions on 5 February 1991. Since none of the four political forces
had won a majority of seats in the popular elections,*® no group could exercise full
control over the agenda or impose their views during the debates.®” Constitutional
reforms were approved in the NCA based on consensus-building around the majority
perspective. However, the NCA had a democratic tone and wanted to take into
account the social diversity of Colombia,*® which made stronger political parties more
sensitive to the voices of minority groups in the constitutional debates. A significant
characteristic of the political composition of the NCA is that, while the women’s move-
ment failed to introduce a representative, the religious minorities, such as the Christian
Union, and the indigenous movement had two representatives (only one with full voting
rights in the latter case).

A total of 150 proposals dealing with women’s were received by the NCA, including
those of the feminist movement and the ones made by various representatives directly or
their coalitions.®” The constitutional proposals led by Carlos Lleras de la Fuente; Horacio
Serpa, Guillermo Perry, Eduardo Verano, Aida Avello Esquivel, Francisco Rojas Birry,
Arturo Mejia Borda, Ivan Marulanda, Jaime Fajardo, Dario Mejia and Antonio
Navarro Wolff took into account several propositions made by the feminist movement
on the four categories of rights described above.”® Women’s rights were discussed as a
‘package’ of constitutional reforms that comprised a bill of family rights, and included
rights for women, children, adolescent, senior and disabled persons.”*

The Fifth Commission of the NCA, composed mostly of members of the Liberal and
Democratic Alliance M-19 parties in favor of religious pluralism, drafted and discussed
the bill that later became articles 42 and 43 of the 1991 Constitution, which deal with the
protections of vulnerable groups and individuals. The bill recognized:**

e The family as the fundamental group unit of society, formed by natural or legal
relationships, and the free decision of a man and woman to engage in marriage.

o Equality of rights and duties of the spouses and respect among all members of the
family.

e Sanctions against domestic violence.

e Equality of all children: born from a marriage, out of wedlock or through artificial
means.

e The right of the couple to decide freely and responsibly the number of children, the
time intervals between births and how to raise them.
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e The regulation of the civil procedures by the state with respect to all marriages, their
dissolution and the effects of divorce.

Considering the reception of 680 constitutional proposals regarding the rights of
women, children, adolescent, senior and disabled persons, the Fifth Commission under-
scored the national interest of including the rights of these groups in the Constitution. Its
members believed that these entitlements should be discussed together since they were
widely considered interrelated. According to the National Administrative Department
of Statistics, the Fifth Commission had noted a significant increase in marital separations
and cohabitation in the last decades in Colombia and justified the need to recognize
family arrangements through ‘natural or legal bounds’ by introducing divorce as a con-
stitutional right, as well as the freedom of couples to choose the number of their
children.”

Nevertheless, its members considered divorce as ‘not the ideal situation’, but a necess-
ary option ‘when the well-being of the family and especially of children demand this sol-
ution.” Inspired by the legislation of Catholic European countries and President
Gaviria’s proposal for constitutional reforms in favor of divorce, the formula that
reached a consensus in the NCA was ‘to end the civil effects of marriage by divorce
according to civil law.” Now part of the family rights recognized under article 42 of
the Constitution, this formula intended to preserve the sanctity of religious marriage,
as required by the Catholic hierarchy from the liberal government of Gaviria.””

Part of the package of women’s rights drafted and discussed by the Fifth Commission,
the feminist movement’s proposal of a right to voluntary motherhood, which could open
the window for legal abortion, was considered controversial in the NCA. These rights
also included equality of opportunities among men and women, the protection of
women before and after labor, and a subsidy to women heads of families.’® The bill
recognized the discrimination suffered by women in the social, political and labor
sectors, considering it necessary to include the elimination of all forms of discrimination
as established in the CEDAW Convention ratified in Law 51/ 81 in the final text of the
Constitution.”” However, to justify a different legal treatment to women regarding mater-
nity, the Fifth Commission used a rather conservative discourse that portrayed women as
‘mothers of life’.

Considering motherhood a vital social function it was essential for the State to protect
women from early ‘childhood [with a view towards] taking care of her realization as indi-
vidual’, by providing medical and nutritional care for the adequate development of preg-
nancy.”® Nevertheless, the Fifth Commission considered it a mistake to prevent pregnant
women from working. On the contrary, the state had to protect female heads of house-
holds and allow them to continue working and taking care of the newborn by establishing
special measures for them.”” When the propositions of the Fifth Commission on equality
between men and women and the special measures to protect maternity were adopted,
they made use of similar language in article 43 of the 1991 Constitution.

Despite the Fifth Commission’s interest in establishing legal measures for women
regarding maternity, the right to voluntary motherhood was not included in the final
bill of women’s rights to be discussed in the plenary of the NCA. The Fifth Commission
estimated the regulation of abortion should be a legislative endeavor to be pursued by
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Congress although it recognized ‘the social problem of illegal abortions, taking into

account [that] its prohibition takes many lives of women and children’.'?°

The counter-mobilization of the Catholic Church against divorce and abortion

The introduction of divorce and abortion in the 1991 Constitution meant confrontations
with the Catholic Church, who had privileges over the regulation of marriage and
defended human life as sacred. However, divorce was discussed and accepted inside
the NCA while abortion was excluded from the constitutional debates mainly because
it was considered ‘too controversial’. The conservative national Colombian newspaper
El Tiempo [The Time] referred to these two topics remarking that, “The proposal of
divorce was adopted, considering the strict legal regime submitting many persons to
marital problems. Another troublesome proposal that was at first included in the bill,
approving abortion, was excluded from the constitutional debates last Friday.”*"

The President of the Episcopate, Monsefor Rubiano, expressed the opposition of the
Catholic Church to recognizing divorce as a constitutional right, by saying that the insti-
tution would ‘never [be] willing to accept divorce for Catholic marriage, because it
cannot conceive that the government, interested in strengthening family union, is in
favor of a Constitution helping to destroy it.’'*> During a clerical meeting in May of
1991, Rubiano argued that ‘Catholic marriage is a divine institution that cannot be dis-
solved. [However] The Church recognizes that the State manages the civil effects of mar-
riage.”'” When the Catholic hierarchy initially became aware of the intention of the
Gaviria administration to introduce divorce in the Constitution,'** bishops all over the
country mobilized against it.

The Episcopate drafted a proposal demanding the preservation of the name of God in
the preamble of the Constitution; the protection of the right to life; guarantees for reli-
gious freedom that recognized the Catholic faith as a social fact, the protection of mar-
riage and family, as well as the freedom to teach and the right of parents to choose the
education of their children.'” Posters referring this Catholic declaration of rights were
plastered on church walls'? and priests across the country urged their parishioners to
sign this petition to be presented to the NCA.'"” The Catholic hierarchy also requested
that a special commission to attend their constitutional petitions was created.'*®

For the Catholic Church, the constitutional recognition of divorce meant losing the
social and legal regulation over marriage, as well as opening the door for the renegotia-
tion of the Concordat.'® Under this international treaty, marriage appeared as ‘unbreak-
able’, and separations were only possible through Catholic annulments before religious
tribunals. However, the annulment left the ‘sacred union’ between the spouses
untouched, declaring only a ‘separation of bodies.” The fact that Concordat denied the
faculties of the state to resolve disputes over the civil effects of Catholic marriages
(custody over children, alimony and marital property) put those married following
Catholic rites in a difficult legal situation once they separated de facto. For instance,
they were not able to marry again in Colombia because the second marriage could be
held ‘invalid” or considered a bigamous offense.

Therefore, those who found themselves in this situation traveled to neighboring
countries that allowed civil marriage and divorce, such as Venezuela or Panama, to
remarry. Although they would face the same legal problems as marrying again in



14 A. BELTRAN Y PUGA

Colombia because many of these marriages were not considered valid by Colombian
authorities, they provided some social acceptance for the new couple. By 1991, even
the conservative newspaper El Tiempo, considered divorce as a necessary legal option:

The persons who fail in a Catholic marriage do not find a solution to build a new home in
the [current] legal framework. The ones who want to rebuild their lives are forced to bigamy,
cohabitation or a marriage outside the country. (...) The state cannot be ignorant of this
reality. It has the obligation to promote just and decent solutions to those who want to
legally remarry.''

On the other hand, abortion was portrayed as an ‘immoral’ subject, even if the laws
allowed its practice."'' The cardinals urged Pope John Paul II to issue a religious circular
regarding the right to life.''? In an interview with the Colombian ambassador to the
Vatican, the Pope had condemned the violence suffered by Colombian people, maintain-
ing that the legalization of divorce, abortion and euthanasia would have negative conse-
quences for society."'? Despite the counter-mobilization of the Catholic Church against
these topics, the approval of divorce in the NCA seemed imminent because divorce had a
favorable audience who generated internal consensus around this particular subject.
Several representatives from the Democratic Alliance M-19 and the Liberal Party, includ-
ing two of the NCA Presidents, Horacio Serpa and Navarro Wolff, were in favor of its
inclusion.'"*

The continued opposition of the Catholic Church was seen as ‘not in tune’ with
modern times.''® For El Tiempo, the Catholic Church should desist from

forcing couples to remain together, against their will, frightened by a legal limbo. This
clerical attitude imposes religious beliefs because whoever disagrees has no legal protection.
In a democracy, religious beliefs are not an imposition but an option, free from legal
threats.''

In this sense, the possibility of divorce was a question of laicism and Colombian religious
minorities, such as the Christian Union, were also interested in the constitutional recog-
nition of religious freedom as well as in the state recovering its legal faculties over mar-
riage and its dissolution.

Reproductive rights at stake

After the CEDAW Convention became domestic law in 1981, the feminist movement’s
efforts concentrated in fostering a public debate for the recognition of sexual and repro-
ductive rights, the right to free motherhood and sexual orientation.''” Other actions to
promote women’s health were: consolidation of women’s groups and networks to give
counsel, denounce and formulate proposals to improve public health services for
women; design of educational guidelines regarding reproductive and mental health, as
well as sexuality issues.''® Abortion as one of the main causes of maternal mortality
was also part of the feminist movement’s discourse.'"

Maternal mortality was associated with poor quality in health services, abandonment
of pregnant women, absence of social networks and violence during pregnancy.'*’ In
1987 and 1989, two bills were proposed by liberal Senators Eduardo Romo and Emilio
Urrea, respectively, to decriminalize abortion in some circumstances, such as, if the preg-
nancy presented a serious danger for a woman’s physical and mental health, sexual
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violence or fetal malformations.'*! However, neither was approved by Congress. In 1989,
induced abortions represented 22% of unintended pregnancies in Colombia.'*

The plenary sessions of the NCA began on 15 May 1991. The next morning, the
National Women’s Network organized a working breakfast with representatives Ivan
Marulanda and Eduardo Verano, from the Liberal Party, Otty Patifio, Angelino
Garzon, Marcos Chalita and German Rojas from the Democratic Alliance M-19, and
some of their advisors.'*> 60 women from Bogota, Medellin, Cali and from rural commu-
nities, represented by ANMUCIC, attended. The feminist movement presented its con-
stitutional proposals and argued in favor of the right to voluntary motherhood. As stated
in a feminist newsletter, ‘the representatives recognized the strength of the National
Women’s Network and its important role in the upcoming constitutional debates, com-
mitting to defend some of our claims’.'** Profamilia, a renowned private institution pro-
viding sexual and reproductive health services in Colombia since 1965, was also asked by
the NCA to §ustify and explain why family planning should be considered a person’s
right’ in the new Constitution.'*’

Considering the plenary sessions were the last chance to include the right to voluntary
motherhood in the Constitution, the National Women’s Network agreed to prepare
briefs to clarify this concept, call a press conference, send messages through one of the
most popular radio stations in Colombia, Caracol Radio, throughout the next fifteen
days to raise awareness of their proposals, and continue their personal contacts with
NCA delegates.126 Argelia Londofo, a feminist activist in Medellin, believed the
inclusion of the right to voluntary motherhood in the Constitution implied guarantees
to exercise maternity ‘as an act of celebration and not of suffering’ and as a fundamental
right, ‘giving autonomy and liberty to those women who want to be mothers as part of
their fulfillment as human beings. Liberty and autonomy are opposed to obligation and
destiny’.'*’

After a difficult debate, the plenary of the NCA closed the discussion and voted on a
series of rights, including divorce for all religious marriages, on 11 June 1991."*® The
package of family rights was voted on in the first discussions of the plenary the previous
day. The Liberal Jaime Benitez Tobén and the Conservative Rodrigo Lloreda ‘urged to
solve the serious social problem that fundamentally affects children living in problematic
homes.'*® It was also reported that

abortion was discussed in the sub-commission and the Fifth Commission as well for several
months, but it was excluded to avoid divisions in the plenary and resistance from the Catho-
lic Church and other sectors. This topic will be left in hands of the Congress."*

The NCA had the final voting session on the bill on family and women’s rights presented
by the Fifth Commission on 14 June 1991. The constitutional articles on family rights
that included divorce for all marriages were approved with an outstanding majority of
55 votes and two abstentions.'>’ Women’s rights to equal opportunities and measures
to protect maternity were approved by the same majority and only one abstention.'*?
After the plenary finished voting on these articles, Ivan Marulanda, a delegate of the
Liberal Party, requested a secret ballot on those articles that established the ‘right of a
woman to choose motherhood according to the law.'*’

Marulanda’s proposal was rejected by a majority of 40 votes, with 25 votes in favor and
three abstentions. The response to the feminist network’s petition, supported by 50,000
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signatures handed in that same day,'** to re-open the discussion on voluntary mother-
hood and hear the statements of the National Women’s Network, who were in the audi-
ence, was also negative.135 Despite the successful outcome with regard to divorce, the
feminist movement regretted the exclusion of abortion since ‘the right to voluntary
motherhood is a notion beyond the decriminalization of abortion, it enables women
to decide whether to have children or not in safe conditions.'*®

Given that the right to voluntary motherhood was understood as the right to abortion
by the political actors of the NCA and the Catholic Church, the Liberal Party resisted
introducing this issue into the debates fearing that it will polarize the NCA.">” The
Catholic Church stated its position on women’s rights before the final voting sessions
when it met with Humberto De la Calle, the Minister of Government: ‘Minister, the
Church cannot accept divorce, but maybe our rejection can be easily handled, under
the condition that abortion is not allowed in the Constitution. In addition, the civil
effects of religious marriages should be preserved.”"*®

The feminist movement knew this kind of negotiations would impede the consti-
tutional recognition of voluntary motherhood. Olga Amparo Sanchez, director of Casa
de la Mujer, remembers:

But the Church said to them, ‘if voluntary motherhood is approved, we will establish that life
starts with conception.” The female representatives of the NCA called us and asked: ‘what do
we do?” We decided to lose the right to free motherhood to avoid the clause of the protection
of life and we had divorce as a consolation [prize]. The Church did approve divorce because
the reality was people did not marry and got separated. The reality was the use of contra-
ception to remove the burdens of procreation. There were several elements for the
Church to approve divorce. It was the triumph of political pragmatism."*”

Indeed, there were several reasons for the introduction of divorce in the 1991 Consti-
tution and the exclusion of abortion or ‘voluntary motherhood.” Divorce was not only
a feminist proposal, restricted to the women’s groups of Cali and Manizales, but also a
broader social claim. The national media reflected the convenience of solving legal pro-
blems for separated couples married through the Catholic rite and President Gaviria was
interested in advancing it as a constitutional right. According to Manuel José Cepeda,
constitutional law expert and advisor of the government during the NCA: “The govern-
ment put the topic on the agenda. Nobody dared to do it in Colombia because it was a
delicate subject.’'*’ Divorce collected different allies on its way to the NCA. The Liberal
Party formed an ‘an implicit and obvious alliance’**! with the Christian-Evangelical com-
munities, a religious minority interested in diminishing the privileges of the Catholic
Church.

De la Calle recalls that the NCA started with ‘ideas of separation between the Church
and the State, as well as equality for all religions.”'*> He added:

We found a very productive alliance to achieve that [goal] with the evangelical communities,
particularly though paradoxically, with Mrs. Viviane Morales. She keenly supported the
constitutional process because the essence of her triumph was religious equality. What
they needed was a Constitution recognizing the rights of all the churches.'*’

Divorce meant recovering the faculties of the State in the regulation of all marriages and
their civil effects, which in turn entailed religious equality. As a concession to the Catho-
lic Church, the constitutional formula of divorce respected the sanctity of religious
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marriage, by establishing only the ‘end of civil effects through divorce according to law.’
Nevertheless, while phrased in this way, divorce would not dissolve the religious
union,'** some lawyers close to the Episcopate found it ‘a tough blow for the Catholic
religion’.145 Soon after the 1991 Constitution was enacted, the Catholic Church had to
face the renegotiation of the Concordat.'*

Unlike divorce, the right to voluntary motherhood (or abortion) was not able to gain
necessary allies along the way. Being a demand specific of the feminist movement alone,
it caused resistance among the members of the Liberal Party and the Democratic Alliance
M-109, two key political actors in the advancement of women’s human rights in the NCA.
The four female members of the NCA were divided on the issue. All of them agreed that
abortion could be allowed only in certain circumstances, as in cases of rape or for health
reasons, but not as a broad liberty afforded women."*” Two of them considered the right
to life should be defended as a constitutional right. Abortion also generated controversy
outside the NCA. On the one hand, religious minorities did not favor abortion in the
same way as they supported divorce. On the other hand, since this would mean a
greater confrontation with the Catholic Church, President Gaviria did not commit to
advance reproductive freedom of women as a fundamental right.

Considering both issues (divorce and abortion) were brought by liberal advocates and
the feminist movement to the National Constitutional Assembly (NCA), abortion was
defeated even as a topic for plenary discussion due to major public contestation and a
fear of the Church wrath by the NCA representatives. As Htun observes: ‘Bishops act
to ensure that little electoral benefit will be gained from violating their principles. Fear
of Church wrath prevents many politicians from acting on the basis of their increasingly
liberal views.'*® Thus, the Catholic Church continued to be the most significant
opponent to the inclusion of women’s reproductive rights in the Constitution of Colom-
bia, as the right to voluntary motherhood entailed abortion as a fundamental liberty.

Conclusions

The remaking of constitutional agreements poses questions about governance, human
rights, and the recognition of diverse interests of historically discriminated groups. In
the past, it has been difficult for women to engage in this task as ‘primary legislators’
due to the prevalent masculine domination of constitutional assemblies. However, the
feminist mobilization in Colombia to advance women’s rights in the 1991 Constitution
has left behind several lessons for constitutional law making. In spite of the absence of
direct political representation within the NCA that forged this foundational text, the fem-
inist movement advocated for the inclusion of a broad scope of women’s rights to
promote the principles of equality and non-discrimination in the public and private
spheres, such as family relations, political opportunities, the recognition of domestic
work, religious freedom and the separation of church and state. The right to voluntary
motherhood and divorce were two of their most controversial claims.

This instance of feminist mobilization is an example of what social movements do
when they lack direct political representation to change the law. Deploying a repertoire
of collective actions since 1988, when President Virgilio Barco announced the opening of
a national dialogue for constitutional reform, the feminist movement was able to
organize to craft constitutional proposals and present them to the government. The
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feminist mobilization for constitutional reform intensified as the country voted in favor
of developing a new Constitution in 1991 as advocated by the newly elected President
César Gaviria. Thus, the feminist movement had a constant relationship with the
NCA, used the media to deliver messages, set up meetings and encounters to discuss
the proposals, and formed a new National Women’s Network to create alliances with
other women’s groups and social sectors. This network still exists and is a legacy of
the 1991 constitutional process that enabled the feminist movement to strengthen its
mobilizing structures.

Therefore, the feminist movement contributed to the constitutional debates of 1991 in
different ways. First, by highlighting controversial issues on the political agenda, such as
the right to voluntary motherhood, that would have otherwise been off the table. Repro-
ductive freedom was not included as a fundamental right in the constitutional text in the
end, mainly because of lack of consensus between the political forces inside and outside
the NCA, considering the strong opposition of the Catholic Church towards abortion.
However, other women’s human rights, such as civil divorce for all marriages, equality
between men and women, the ban on domestic violence and support for maternity
care were advanced by the 1991 Constitution.

The ratification of the CEDAW Convention by Colombia and its inclusion in the legal
order through Law 51/ 1981 also had a positive catalyzing effect on the discussion of
women’s rights in the NCA. It should be noted that women’s rights were debated
within a ‘package’ of human rights of historically discriminated groups comprising the
rights of children, adolescent, old and disabled persons. The articles that correspond
to this package were drafted by the Fifth Commission of the NCA, mainly composed
by members of the Liberal Party and the Democratic Alliance M-19, which saw the con-
vergence of some members of the demobilized guerrilla and representatives from
different progressive sectors of society.

Feminist movements will always encounter resistance in the quest for constitutional
law-making. The clear opponent in the Colombian case was the Catholic Church. The
Catholic counter-mobilization against the inclusion of divorce and abortion in the Con-
stitution was significant in a country with such an important Catholic heritage. Never-
theless, the Church lost the battle against divorce as the pragmatic alliance between
the Liberal Party, in government at the time and a strong force within the NCA,
pushed this issue through the debates and included it in the final text of the 1991 Con-
stitution. Along with the recognition of religious freedom and equality for all churches,
this opened the door to the renegotiation of the Concordat, giving way for a new era for
church and state relations in Colombia.
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